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U.S. Customs Service 


Treasury Decision 


(T.D. 89-60) 


REVOCATION OF COMMERCIAL GAUGER APPROVAL OF 
CAESAR J. THIBODEAUX, INC. OF HOUSTON, TEXAS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that pursuant to Part 
151.13(k)(4) of the Customs Regulations, a written appeal against a 
proposal to revoke the commercial gauger approval of Caesar J. 
Thibodeaux, Inc. with prejudice, was filed with the Commissioner of 
Customs. Under delegated authority, the appeal was considered by 
the Assistant Commissioner, Office of Commercial Operations, and 
it has been decided to suspend the firm’s public gauger approval for 
a period of 30 days. It has been further decided that the 30-day sus- 
pension is to be set aside and cancelled upon the successful comple- 
tion of a one-year probationary period by the firm, during which 
time the performance of the firm under the provisions of Part 151 
will be closely monitored by the U.S. Customs Service. In addition, 
liquidated damages in the amount of $10,000 are being assessed 
under the terms of the commercial gauger bond, section 113.67 of 
the Customs Regulations. 

The one year period specified above will commence on the date of 
publication of this notice. 


Dated: May 25, 1989. 
JouN B. O’LoucHLin, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, June 1, 1989 (54 FR 23560)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 89-62) 
TRAVELER TRADING Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-09-01159 


Application for attorneys’ fees and expenses under the Equal Access to Justice Act 
is granted because the government failed to show that its position in classifying 
adult Halloween costumes as “wearing apparel” instead of “toys” was substantially 
justified or that special circumstances exist that would make an award of fees and 
expenses unjust. The award excludes those fees and expenses incurred prior to prep- 
aration and filing of the summons and complaint, those incurred in defending 
against the motion to dismiss, and those related only to any entry dismissed for lack 
of jurisdiction. 

[Application for attorneys’ fees and other expenses is granted in part.] 

(Decided May 8, 1989) 


Galland, Kharasch, Morse & Garfinkle (Marc C. Ginsberg) for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Mark 
S. Sochaczewsky) for defendant. 


MEMORANDUM DECISION AND ORDER 


DiCar1o, Judge: Pursuant to Rule 68 of the Rules of this Court, 
Traveler Trading Co. (applicant) has filed for attorneys’ fees and 
other expenses under the Equal Access to Justice Act (EAJA), 28 
U'S.C. § 2412(d) (Supp. V 1987). The Court grants the application be- 
cause the defendant has failed to show that the government’s posi- 
tion was “substantially justified” or that special circumstances exist 
which would make an award of fees and expenses unjust. The Court 
excludes from the applicant’s EAJA award any fees and expenses 
incurred prior to preparation and filing of the summons and com- 
plaint, those fees and expenses incurred in defending against the 
defendant’s motion to dismiss, and those fees and expenses related 
only to any entry dismissed for lack of jurisdiction. 


BACKGROUND 


The applicant imported adult Halloween costumes, which the 
United States Customs Service (Customs) classified as “wearing ap- 
parel” under various items of the Tariff Schedules of the United 
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States (TSUS). Applicant filed protests, claiming that adult cos- 
tumes are classifiable under item 737.95, TSUS, as “other toys not 
specially provided for”, in the same manner as children’s Hallo- 
ween costumes. This Court dismissed applicant’s action as to ten of 
eleven entries for lack of jurisdiction. Traveler Trading Co. v. Unit- 
ed States, 11 CIT ——, Slip Op. 87-143 (Dec. 30, 1987). The parties 
then entered into settlement negotiations on the remaining entry, 
during the course of which Customs reconsidered the classification 
of adult Halloween costumes and determined that 


there is no reasonable basis for distinguishing between adult 
and children’s Halloween costumes of the same class or kind. 
These are costumes which are flimsily constructed and possess 
no significant utilitarian value. They are chiefly used for 
amusement by children and adults who wear them for Hallo- 
ween festivities. These costumes are distinguishable from theat- 
rical costumes or religious and folk-life regalia which are de- 
tailed, well-constructed, and intended for a specific use other 
than mere amusement. 


Headquarters Ruling Letter 82626, at 2 (Sept. 29, 1988). The parties 
submitted an agreed statement of facts and stipulated judgment re- 
classifying applicant’s merchandise as toys, which the Court en- 
tered as a decision and judgment. Applicant then filed an EAJA pe- 
tition to recover its attorneys’ fees and expenses incurred in con- 


testing Customs’ classification. 


DISCUSSION 


The EAJA offers a mechanism by which parties can collect attor- 
neys’ fees and other expenses against the United States. The EAJA 
provides that unless otherwise specifically provided by statute, 


a court shall award to a prevailing party other than the United 
States fees and other expenses, in addition to any costs awarded 
pursuant to subsection (a), incurred by that party in any civil 
action (other than cases sounding in tort), including proceed- 
ings for judicial review of agency action, brought by or against 
the United States in any court having jurisdiction of that ac- 
tion, unless the court finds that the position of the United 
States was substantially justified or that special circumstances 
make an award unjust. 


28 U.S.C. § 2412(d)(1)(A) (Supp. V. 1987). 

Defendant argues that the position of the government was sub- 
stantially justified, that special circumstances exist which would 
make an award of fees and expenses unjust, and that applicant’s 
claimed fees and expenses are excessive. 

The government bears the burden of establishing that its position 
was substantially justified or that special circumstances should pre- 
clude an award under the EAJA. Covington v. Department of 
Health & Human Services, 818 F.2d 838, 839 (Fed. Cir. 1987). 
Should the government be unable to bear this burden, the court 
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must award fees and expenses. Brewer v. American Battle Monu- 
ments Comm’n, 814 F.2d 1564, 1569 (Fed. Cir. 1987). 
I. Substantial Justification 

Defendant argues that the government’s position was substantial- 
ly justified because (1) at the administrative level, Customs had a 
reasonable basis for distinguishing between adult and children’s 
costumes as there was no uniform and established practice or case 
precedent for classifying adult Halloween costumes, and (2) shortly 
after the answer to the complaint was filed, Customs voluntarily ac- 
quiesced in applicant’s classification claim, and there is no evidence 
of a recalcitrant position or improper motive on the part of 
Customs. 

The test for substantial justification is one of reasonableness in 
both fact and law. Pierce v. Underwood, 108 S. Ct. 2541, 2549-50 
(1988); Beta Sys., Inc. v. United States, 866 F.2d 1404, 1406 (Fed. Cir. 
1989). Substantial justification requires that the government’s posi- 
tion be “ ‘justified in substance or in the main’—that is, justified to 
a degree that could satisfy a reasonable person.” Pierce, 108 S. Ct. 
at 2550; Owen v. United States, 861 F.2d 1273, 1274 (Fed. Cir. 1988). 

In assessing substantial justification, the position of the United 
States includes the agency’s position both at the administrative lev- 
el and during litigation. 28 U.S.C. § 2412(d)(2D) (Supp. V 1987) (de- 
fining “position of the United States”); Brewer v. American Battle- 


field Monuments Comm'n, 814 F.2d 1564, 1569 (Fed. Cir. 1987); H.R. 
Rep. No. 120, 99th Cong., 1st Sess. at 9, reprinted in 1985 U.S. Code 
Cong. & Admin. News 132, 137. 


A. The Government’s Position at the Administrative Level 


There is no dispute that children’s Halloween costumes are classi- 
fiable as toys. See, e.g., Spearhead Indus. v. United States, 6 CIT 
176, 182 (1983). Defendant asserts, however, that at the administra- 
tive level it had a reasonable basis for differentiating between 
adults and children in its classification of Halloween costumes as 
there was neither a uniform or established practice nor any case 
precedent in classifying adult costumes. Following liquidation of the 
plaintiff's entries, Customs explained its rationale for distinguish- 
ing between childrens’ and adult costumes: 


Adult party costumes must be viewed as a class kind of mer- 
chandise, irrespective of their relative cost or quality of con- 
struction. Unlike children’s costumes, which as a class are like- 
ly to be amusing per se to children because of the wearer’s iden- 
tification with the theme or character of the costume, adult 
costumes are, like certain formal wear, specialized garments 
primarily used in social contexts in which the garments’ poten- 
tial for amusement is no more than a secondary factor. 


Headquarters Ruling Letter 76417, at 3 (Sept. 15, 1986). 
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Schedule 7, part 5, subpart E, headnote 2, TSUS, defines the term 
“toy” as “any article chiefly used for the amusement of children or 
adults.” Commenting upon this statutory language, this court has 
stated that the fact that an article may have other uses does not 
preclude it from classification as a toy as long as its chief use is for 
amusement. J.C. Penny Purchasing Corp. v. United States, 10 CIT 
727, 730 (1986). As to the classification of garments as toys, the 
Court of Customs and Patent Appeals stated that an item is a toy if 
“the purpose of an object is to give the same kind of enjoyment as 
playthings give, its purpose is amusement, whether or not the ob- 
ject is to be * * * worn.” United States v. Topps Chewing Gum, Inc., 
58 CCPA 157, 159, C.A.D. 1022, 440 F.2d 1384, 1385 (1971). 

In a ruling on the classification of Halloween costumes comprised 
of inflatable heads and matching poncho capes, Customs stated 
that: 


An article is considered a toy if its chief use is to give its user 
some kind of frivolous enjoyment or amusement. The imported 
costume has no significant utilitarian value. The poncho cape, 
for example, provides little protection from the wind or rain be- 
cause the user’s arms and shoulders remain exposed, and the 
font and back panels cannot be secured against a wind. Accord- 
ingly, the imported costumes are toys. 


Traveler Trading Co.’s Application for Fees and Other Expenses Pur- 
suant to the Equal Access to Justice Act, Appendix 5, Headquarters 
Ruling Letter 65052, at 3. This ruling made no distinction between 
childrens’ and adult costumes. 

Defendant states that a distinction between adult and children’s 
costumes is reasonable since the quality and merchandising of the 
costumes as they related to chief use were factual issues to be deter- 
mined on a case by case basis. Certainly expensive, well-constructed 
ballroom gowns, safari outfits, certain types of uniforms, and other 
adult garments may serve both as Halloween costumes and wearing 
apparel, and, therefore, could have more than one function. In such 
cases, the trial court would have to determine the garments’ prima- 
ry function for classification purposes. Carling Elec. Co. v. United 
States, 3 Fed. Cir. (T) 109, 113, 757 F.2d 1285, 1288 (1985). Here, 
however, the costumes are of witches, pirates, and the like, which 
are “flimsily constructed and possess no utilitarian value.” Head- 
quarters Ruling Letter 82626, at 2 (Sept. 29, 1988). Given the flimsy 
construction and nature of these costumes, they have no practical 
application as wearing apparel and serve only to amuse. These cos- 
tumes could not be reasonably classified as wearing apparel under 
the statute or case law. Accordingly, the Court finds that defendant 
has failed to show a reasonable basis in fact or law for its position 
at the administrative level in classifying these adult costumes as 
wearing apparel. 
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B. The Government’s Litigation Position 

The defendant argues it would be unwarranted to find that the 
government lacked substantial justification, because Customs volun- 
tarily acquiesced in Traveler’s classification claim during settle- 
ment negotiations and there is no evidence of a recalcitrant position 
or improper motive on the part of Customs. 

Congress intended that attorney’s fees be awarded when an un- 
justifiable agency action forces litigation, and the agency then tries 
to avoid liability by reasonable behavior during the litigation. An- 
drew v. Bowen, 837 F.2d 875, 879-80 (9th Cir. 1988); Russell v. Na- 
tional Mediation Bd., 775 F.2d 1284, 1291 (5th Cir. 1985); H.R. Rep. 
No. 120, 99th Cong., Ist Sess. at 11, reprinted in 1985 U.S. Code 
Cong. & Admin. News 132, 140. Given the unreasonableness of clas- 
sifying these flimsy Halloween costumes as wearing apparel, 
neither the government’s prompt acquiescence in settlement nor 
the absence of improper motive or recalcitrant position on the part 
of the government warrants a finding that the position of the Unit- 
ed States was reasonable in fact and law. The Court finds that the 
defendant has failed to sustain its burden of showing that the gov- 
ernment’s position was substantially justified. 


II. Special Circumstances 

An EAJA petition may also be denied when the government can 
show that “special circumstances make an award unjust.” 28 U.S.C. 
§ 2412(d)(1)(A) (Supp. V 1987). The defendant argues that special cir- 
cumstances exist which preclude an EAJA award because the gov- 
ernment advanced a novel and credible legal theory in good faith. 

Special circumstances have been recognized where the govern- 
ment unsuccessfully advanced novel and credible legal theories in 
good faith, American Air Parcel Forwarding Co. v. United States, 12 
CIT ——, 697 F. Supp. 505, 507 (1988), or where an area of law is 
unsettled, Donovan v. Miller Properties, Inc., 547 F. Supp. 785, 790 
(M.D. La. 1982), aff'd on other grounds, 711 F.2d 49 (5th Cir. 1983). 
While defendant argues that both these grounds apply in this case, 
defendant has provided essentially the same reasons for the exis- 
tence of special circumstances as it did in its argument that the gov- 
ernment was substantially justified in its classification of the appli- 
cant’s merchandise; viz. that although there was a well-established 
tariff classification for children’s costumes as toys, there was no es- 
tablished administrative practice in classifying adult Halloween 
costumes. Since the defendant has failed to establish substantial 
justification in classifying adult Halloween costumes as wearing ap- 
parel, the Court does not conclude that the same arguments are 
persuasive to show that the government presented in good faith a 
novel and credible legal theory. The Court finds that the defendant 
has failed to establish that special circumstances exist which would 
make an award of fees and expenses under the EAJA unjust. 
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III. Quantum of Applicant’s EAJA Award 


A. Fees and Expenses Incurred Prior to Summons and 
Complaint 


Applicant claims fees and expenses incurred in filing its protests 
with Customs and in requesting a ruling from Customs on the clas- 
sification of its merchandise. 

An EAJA award is limited to fees and expenses incurred in the 
civil action or in an “adversary adjudication” at the administrative 
level. 28 U.S.C. -2412(d)\1)A) & (d\(3) (Supp. V 1987). “Adversary 
adjudication” is defined in the Administrative Procedures Act 
(APA) as “an adjudication under [5 U.S.C. § 554] in which the posi- 
tion of the United States is represented by counsel * * *.” 5 U.S.C. 
§ 504(b)(1XC) (Supp. V 1987). A denial of a protest is not an adver- 
sarial adjudication because it is neither an adjudication under 5 
U‘S.C. § 554 nor is the position of the United States represented by 
counsel at the administrative level. 

In addition, even if a protest action before Customs were an ad- 
versarial adjudication, 5 U.S.C. § 504 applies only to an: 


adjudication required by statute to be determined on the record 
after opportunity for an agency hearing, except to the extent 
that there is involved— 

(1) a matter subject to a subsequent trial of the law and the 
facts de novo in a court * * * 


5 U.S.C. § 554 (1982) (emphasis added). Since Customs’ denial of a 
protest is reviewed de novo before the Court of International Trade, 
it would fall under the exception in 5 U.S.C. § 554(1). See 28 U.S.C. 
§ 2640(aX(1) (1982); Ferrostaal Metals Corp. v. United States, 11 CIT 
——, 664 F. Supp. 535, 537 (1987). Therefore, the applicant’s claim 
for fees and expenses is limited to those incurred in the civil action, 
which commenced with the preparation and filing of a summons 
and complaint with the clerk of court. Moreover, fees and expenses 
incurred by the applicant at the administrative level are not recov- 
erable even though the resulting work product was used in any as- 
pect of the civil action. The applicant’s obligation on these fees and 
expenses would exist even if the civil action had not commenced. 


B. Fees and Expenses Related to the Dismissed Entries 


Applicant also claims fees and expenses incurred in defending 
against the defendant’s motion to dismiss for lack of jurisdiction, 
which resulted in the dismissal of ten of the applicant’s eleven en- 
tries. Traveler Trading Co. v. United States, 11 CIT ——, Slip Op. 
87-143 (Dec. 30, 1987). The EAJA requires that an action be 
brought before a court having jurisdiction. 28 U.S.C. § 2412(b) and 
(dX1XA) (Supp. V 1987); Oliveira v. United States, 827 F.2d 735, 742 
(Fed. Cir. 1987). The Court never had jurisdiction over the ten en- 
tries. Since a court may not rule on matters over which it has no ju- 
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risdiction, the Court also excludes from the applicant’s award any 
fees and expenses related to its defense against defendant’s motion 
to dismiss. 

The defendant argues since ten of eleven entries were severed 
and dismissed for lack of jurisdiction, see Traveler Trading Co., 11 
CIT at ——, Slip Op. 87-143 at 7, the applicant “lost” approximate- 
ly 91 percent of its case and its claimed fees and expenses should be 
reduced by the same percentage. The Court disagrees. Although on- 
ly one entry remained after the motion to dismiss, the classification 
issue was the same for each entry, and could require substantially 
the same amount of time and expense. It would be inappropriate to 
reduce the award by an arbitrary percentage unrelated to the actu- 
al time and work expended. To the extent that research or other 
work was done solely on any dismissed entry, the Court declines to 
make an award for these fees or expenses. For example, the Court 
will not award the expense incurred in copying a denied protest 
that was not timely appealed. The applicant must itemize these fees 
and expenses in an amended application. 


C. Other Expenses 


The defendant contends that an EAJA petitioner may include on- 
ly copying costs as out-of-pocket expenses, and that claims for post- 
age, express-mail service, long-distance telephone charges, couriers, 
transportation, and publications should be disallowed. 

The EAJA states that “ ‘fees and other expenses’ includes the 
reasonble expenses of expert witnesses, the reasonable cost of any 
study, analysis, engineering report, test, or project which is found 
by the court to be necessary for the preparation of the party’s case 
** *” 28 U.S.C. § 2412(d)\(2)A) (Supp. V 1987). Our court of appeals 
has held that this list of recoverable expenses is representative 
rather than exclusive. Oliveira v. United States, 827 F.2d 735, 744 
(Fed. Cir. 1987). 

The EAJA permits recovery of all reasonable and necessary ex- 
penses incurred or paid in preparation for trial of the specific case 
before the court, which are customarily charged to the client. Jd. 
The quantum and method of proving each allowable expense is dis- 
cretionary with the trial court. Jd. Unless the defendant contests 
the affidavit that. these expenses were incurred or disputes that the 
expenses are not customarily charged to the client, the Court will 
allow the claimed expenses. 

Finally, defendant avers that the bill for legal fees from Jones, 
Day, Reavis & Pogue does not indicate how the work was related to 
this case. 

An applicant must itemize fees and expenses with sufficient speci- 
ficity to allow the court to determine what work is being claimed. 
See Naporano Iron & Metal Co. v. United States, 825 F.2d 403, 404 
(Fed. Cir. 1987). If the applicant cannot specify in its amended ap- 
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plication whether these fees were incurred at the administrative. 
level or in this action, they will be excluded. 


CoNCLUSION 


The Court finds that the position of the government was not sub- 
stantially justified, and that the defendant has not shown the exis- 
tence of any special circumstances that would make an award of at- 
torneys fees unjust. The Court grants the application for attorneys’ 
fees and other expenses including those incurred in preparing and 
defending its EAJA application. See Oliveira v. United States, 827 
F.2d 735, 744 (Fed. Cir. 1987); Schuenemeyer v. United States, 776 
F.2d 329, 333 (Fed. Cir. 1985). The Court excludes from the EAJA 
award those fees and expenses incurred prior to the preparation 
and filing of the summons and complaint, those fees and expenses 
incurred in defending against defendant’s motion to dismiss, and 
fees or expenses related only to any entry dismissed for lack of 
jurisdiction. 

Prior to filing an amended application, the parties shall consult 
on the amount of recoverable fees and expenses. The applicant shall 
then file an amended application for fees and expenses in conformi- 
ty with this opinion. 


(Slip Op. 89-63) 


Armco Inc., GEORGETOWN STEEL CorP., AND RArITAN River STeEeEL Co., 
PLAINTIFF v. UNITED STATES, DEFENDANT, AND AMALGAMATED STEEL MILLs, 
BERHAD, DEFENDANT-INTERVENOR 


Consolidated Court No. 88-05-00381 
[Defendant-intervenor’s motion to compel discovery is denied.] 


OPINION AND ORDER 


(Decided May 12, 1989) 


Wiley, Rein & Fielding, (Charles O. Verrill, Jr., Alan M. Price) for plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis) for defendant. 

Wilkie, Farr & Gallagher, (Christopher A. Dunn, Walker J. Spak) for defendant- 
intervenor. 


BACKGROUND 


Muscrave, Judge: This consolidated action contests the final af- 
firmative determination issued by the U.S. Department of Com- 
merce (“Commerce”) concerning carbon steel wire rod from Malay- 
sia, 53 Fed. Reg. 13303 (April 1988), in which Commerce found that 
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manufacturers, producers, or exporters of wire rod in Malaysia 
were receiving a bounty or grant under the Pioneer Status Program 
established by the government of Malaysia. 

Commerce’s determination with respect to the Pioneer Status 
Program was based upon Commerce’s inability during the verifica- 
tion proceedings to examine certain documents that Commerce de- 
termined were necessary in order to determine whether the grant- 
ing of “pioneer status” was provided to a specific enterprise or in- 
dustry. See, 19 U.S.C. § 1677(5\(B) (1982). As Commerce stated in its 
final determination: 


During verification, we asked to review information explaining 
the reasons for granting or denying a company’s request for Pi- 
oneer Status. The government of Malaysia denied us access to 
this information. 

* * * * * * * 
Because we were not able to review documents pertaining to 
the approval or rejection of applications for this program, we 
were unable to determine that the provision is nonspecific. 
Therefore, we determine the program to be countervailable. 


53 Fed. Reg. 13303 at 13305. 

Defendant-Intervenor denies that the Malaysian government re- 
fused to provide documents requested by Commerce. Defendant-In- 
tervenor admits that Commerce asked to see examples of the docu- 
ments in question but states that Commerce was told by a govern- 
ment official that because the documents were confidential internal 
memoranda, the documents could not be disclosed “at this time” 
but that the official could attempt to obtain the documents if Com- 
merce thought it was necessary. Defendant-Intervenor states that 
Commerce officials did not then, nor at any other time during the 
verification, request that special authorization be obtained for the 
release of the documents or indicate that the documents were neces- 
sary for the investigation. 

Defendant-Intervenor now states that the administrative record 
is incomplete on the grounds that the record contains no documen- 
tation of the Malaysian government’s alleged refusal to provide the 
confidential information, and moves that it be allowed to depose the 
Commerce officials who conducted the verification as to the events 
surrounding the alleged request for and denial of certain informa- 
tion relating to the Pioneer Status Program. 


Discussion 


19 U.S.C. § 1516a(bX(1)\(B) provides that the court shall hold un- 
lawful any determination found to be “unsupported by substantial 
evidence on the record or otherwise not in accordance with law.” 
The record for review is defined in the statute as 

(i) a copy of all information presented to or obtained by the Sec- 


retary, the administering authority, or the Commission during 
the course of the administrative proceeding, including all gov- 
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ernmental memoranda pertaining to the case and the record of 
ex parte meetings required to be kept by section 1677f(a)(3) of 
this title; and 
(ii) a copy of the determination, all transcripts or records of con- 
ferences or hearings, and all notices published in the Federal 
Register. 

19 U.S.C. § 1516a(b\(2)(A) (1982). 

In Public Power Council v. Johnson, 674 F. 2d 791 (9th Cir. 1982), 
the court identified four situations in which discovery outside the 
administrative record might be permitted. First, where there is 
such a failure to explain the administrative action as to frustrate 
judicial review. Id. at 793. Second, when it appears that the agency 
has relied upon documents not included in the record. Id. at 794. 
Third, to permit an explanation or clarification of technical terms 
in the record. Jd. And fourth, where there has been a showing of 
bad faith on the part of the agency. Id. at 795; See also, Saha Thai 
Steel Pipe Co., Ltd. v. U.S., 11 CIT ——, 661 F. Supp. 1198 (1987). 

Defendant-Intervenor cites Asarco, Inc., v. U.S.E.P.A., 616 F. 2d 
1153 (9th Cir. 1980) in which the court recognized that in limited 
circumstances the court could consider evidence outside the admin- 
istrative record. The court stated that if a reviewing court finds it 
necessary to go outside the record it should consider evidence rele- 
vant to the substantive merits of the agency action only for back- 
ground information or for the limited purpose of ascertaining 
whether the agency considered all the relevant factors or fully ex- 
plicated its course of conduct or grounds of decision. Jd. at 1160. 
The court went on to say, however, that consideration of evidence to 
determine the correctness or wisdom of the agency’s decision is not 
permitted. Id. (Emphasis added.) 

Defendant-Intervenor has not alleged bad faith on the part of 
Commerce; nor is defendant-intervenor attempting to explain or 
clarify any technical terms in the record. Further, the court finds 
that Commerce has not failed to explain its action in such a way as 
to frustrate judicial review. And finally, Commerce did not rely, in 
making its determination, on documents not included in the record. 

Defendant-Intervenor claims that the administrative record is in- 
complete. But defendant-intervenor does not, and indeed cannot, 
point to any specific document that has been omitted from the re- 
cord.! Instead, defendant-intervenor is, in effect, requesting that a 
document be created in order to supplement the existing record. As 
indicated earlier, defendant-intervenor argues that there is no evi- 
dence in the record to support Commerce’s allegation that certain 
documents were not provided to it by the Malaysian government, 
and that for this reason there is insufficient evidence on the record 
to support Commerce’s final affirmative determination. Defendant- 


1Defendant-Intervenor states that “[tJhe alleged request and denial apparently are not contained in any con- 
temporaneous writing or otherwise recorded anywhere.” (Defendant-Intervenor’s memorandum in support of its 
motion to compel discovery at 21.) 
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Intervenor does not argue that there is documentary evidence 
which is being withheld from the record by Commerce. Thus, it is 
difficult to see the basis of defendant-intervenor’s claim that the re- 
cord, as defined by the statute, is incomplete. 

Furthermore, the court finds that defendant-intervenor had am- 
ple opportunity to make its objection known before the closing of 
the administrative record. In its pre-hearing brief filed on March 
30, 1988 defendant-intervenor did not note any objection to the ac- 
count in the verification report of the meeting with the Malaysian 
government official regarding the Pioneer Status program, despite 
the fact that counsel for defendant-intervenor had attended the ver- 
ification and had a copy of the verification report before filing its 
brief. During the March 31, 1988 public hearing the parties dis- 
cussed the fact that certain documents were not presented to Com- 
merce by the Malaysian government during verification. Counsel 
for defendant-intervenor did not, however, dispute the account in 
the verification report of the meeting with the Malaysian govern- 
ment officials concerning the pioneer status program. In fact, in re- 
sponse to a question regarding those documents, counsel for defen- 
dant-intervenor stated 


It was information specifically that the government had within 
its power but could not release because they were restrained by 
their laws * * *. They made every effort to provide any other in- 


formation other than that specific rationale. 


P.R. Doc. 60 at 436 (emphasis added). 

Defendant-Intervenor had an opportunity during the public hear- 
ing to contest the conclusions found in the verification report, but 
did not do so. It was not until about one week later, and ten days 
before the issuance of the final determination, that defendant-inter- 
venor raised for the first time its arguments that the account in the 
verification report of the alleged request and denial of access to cer- 
tain documents is not accurate. 

In conclusion, the court finds that there is no basis for granting 
defendant-intervenor’s motion to compel discovery. Congress has 
clearly defined the record subject to review and defendant-interven- 
or has not demonstrated a justification for supplementing the ex- 
isting record. Defendant-Intervenor’s motion is denied. 
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(Slip Op. 89-64) 
TROPICANA Propucts, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 87-10-00984 


MEMORANDUM OPINION AND ORDER 


Plaintiff entered five separate shipments, covered by entry numbers 81-103533-2, 
81-103789-3, 81-102956-8, 81-103113-2, 81-103178-9, of frozen concentrated orange 
juice into a class 8 bonded warehouse. Defendant has moved to sever and dismiss for 
lack of jurisdiction protest number 1801-7-000027, which covers entry numbers 
81-103533-2 and 81-103789-3, on the ground that plaintiff failed to file its protest 
within the 90-day protest period. 

Held: Since plaintiff filed its protest beyond the 90-day statutory period, defen- 
dant’s motion to sever and dismiss for lack of jurisdiction is granted. This holding 
does not effect any of the issues as to the remaining entries in this action. 


[Defendant’s motion to sever and dismiss is granted. Plaintiff's motion for oral ar- 
gument is denied.] 


(Dated May 12, 1989) 


Baker & McKenzie, (William D. Outman, IT), for plaintiff. 
John R. Bolton, Assistant Attorney General, (Joseph I. Liebman, Attorney in 
Charge, International Trade Fieid Office), for defendant. 


Re, Chief Judge: In this action, plaintiff, Tropicana Products, Inc., 
challenges the denial by the Customs Service of its protest pursuant 
to 28 U.S.C. § 1581(a), against the liquidation of five entries of fro- 
zen concentrated orange juice. The defendant has moved to sever 
and dismiss for lack of jurisdiction protest number 1801-—7-000027, 
which covers entry numbers 81-103533-2 and 81-103789-3, on the 
ground that plaintiff failed to file its protest within the statutory 
90-day protest period. 

Plaintiff contends that its protest was timely filed on June 5, 
1987 since it was within the 90-day period from the date of liquida- 
tion as orally represented by an employee of the Customs Service. 

In 1981, plaintiff entered five separate shipments of frozen con- 
centrated orange juice into a class 8 bonded warehouse located in 
Bradenton, Florida. Plaintiff entered the merchandise in this man- 
ner in order to dilute the concentrate, and then enter it into the 
United States for consumption as non-concentrated orange juice, 
which was dutiable at 15¢ less than frozen concentrated orange 
juice. 

According to plaintiff, “constant contact” was maintained with 
Mr. Richard Keating, Assistant District Director for Commercial 
Operations of the U.S. Customs Service at Tampa, Florida, to insure 
orderly liquidation of the entries and the filing of protests if neces- 
sary. Plaintiff maintains, however, that as a result of Mr. Keating’s 
unforeseen absence from the Customs Service, confusion developed 
over the date of the liquidation for the entries in question. 

Plaintiff claims that, pursuant to its request, Customs sent copies 
of the Consumption Entries, but that, from the papers received, it 
was unable to determine the date of liquidation. Hence, plaintiff 
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states that its counsel made a telephone call to the Customs Service 
to determine the date of liquidation. According to plaintiff, Ms. Pat 
McCane answered and stated that she was acting for Mr. Keating in 
his absence. Plaintiff alleges that when asked what was the date of 
liquidation for the entries in question, Ms. McCane responded that 
it was March 13, 1987. On that basis, plaintiff submitted a protest 
on June 5, 1987, a date which plaintiff believed to be six days prior 
to the 90-day limit. The protest was actually filed 91-days from 
March 6, 1987, the date of liquidation. 

On these facts, plaintiff asserts that it “has been denied access, 
save for telephonic representation, to what the law mandates shall 
be ‘legal evidence of liquidation.’” Plaintiff argues that in the ab- 
sence of “legal evidence,” its “counsel sought the information 
through what was perceived to be the most direct and accurate 
means.” Hence, plaintiff submits that the court has ample basis to 
conclude that “the controlling date of liquidation for the entries 
was March 13, 1987.” In the alternative, plaintiff asserts that the 
“Customs Service’s deficiencies in complying with the procedural 
[notice]Jrequirements * * * were effectively cured [on] * * * April 14, 
1987,” the date of the telephone conversation, and, according to 
plaintiff, it is that date which can be considered the date of liquida- 
tion for the entries in question. Given either date, plaintiff submits 
that its protest filed on June 5, 1987 was within the 90-day protest 
period. 

Defendant does not dispute plaintiff's version of the pertinent 
facts of this case. Defendant, however, contends that the circum- 
stances described by plaintiff are irrelevant to the determination of 
defendant’s motion to sever and dismiss because “the telephone ad- 
vice was not a substitute for the date officially posted on the bulle- 
tin notice, and is not even an informal method established by the 
regulations.” Hence, defendant asserts that the entries in question 
were liquidated on March 6, 1987, which is the date that the bulle- 
tin notice of liquidation was posted in the customhouse in Tampa. 
Defendant states that a timely protest should have been filed on 
June 4, 1987, and that, since plaintiff filed its protest on June 5, 
1987, the protest was untimely. Consequently, defendant contends 
that the court does not have jurisdiction as to the denial of the pro- 
test in issue. 

The question presented, therefore, is whether protest number 
1801-7-000027 filed by the plaintiff on June 5, 1987, was timely. 
Since more than 90 days had elapsed between March 6, 1987, the 
date notice of liquidation was given by the posting of the bulletin 
notice, and June 5, 1987, the date plaintiff filed its protest, the 
court cannot entertain an action contesting the denial of that pro- 
test. See 19 U.S.C. § 1514(c)(2) (1982). Consequently, the defendant’s 
motion to sever and dismiss is granted. 
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The governing statute provides that in order for the court to have 
jurisdiction over the denial of a protest, the protest is to “be filed 
with such customs officer within ninety days after but not before 
*** notice of liquidation or reliquidation * * *.” 19 U.S.C. 
§ 1514(c)(2)(A). 

Pursuant to statutory authority “[t]he Secretary of the Treasury 
has prescribed the ‘form and manner’ for giving notice of liquida- 
tion of formal entries in the customs regulations.” State Metals, Inc. 
v. United States, 82 Cust. Ct. 91, 94, C.D. 4793 (1979). The pertinent 
regulations, as set forth in 19 C.F.R. § 159.9, provide: 


(b) Posting of bulletin notice. The bulletin notice of liquida- 
tion shall be posted for the information of importers in a con- 
spicuous place in the customhouse at the port of entry (or Cus- 
toms station, when the entries listed were filed at a Customs 
station outside the limits of a port of entry), or shall be lodged 
at some other suitable place in the customhouse in such a man- 
ner that it can readily be located and consulted by all interest- 
ed persons, who shall be directed to that place by a notice main- 
tained in a conspicuous place in the customhouse stating where 
notices of liquidation entries are to be found. 

(c) Date of Liquidation—{1) Generally. The bulletin notice of 
liquidation shall be dated with the date it is posted or lodged in 
the customhouse for the information of importers. The entries 
for which the bulletin notice of liquidation has been prepared 
shall be stamped “Liquidated,” with the date of liquidation, 
which shall be the same as the date of the bulletin notice of liq- 
uidation. This stamping shall be deemed the legal evidence of 
liquidation. 


Plaintiff asserts that it did not receive the required notice of liq- 
uidation on March 6, 1987, the date on which the Customs bulletin 
notice of liquidation was posted. Plaintiff argues that defendant 
“furnished no record that bulletin notice of liquidation was posted” 
or that the one defendant provides in its motion papers “is an accu- 
rate copy of the bulletin notice ‘posted and lodged’ in the custom- 
house in Tampa.” 

The defendant states that the bulletin notice was posted in the 
customhouse in Tampa “properly, timely, conspicuously, and con- 
tinuously since March 6, 1987, as required by 19 C.F.R. § 159.9(b).” 

It is well settled that “[i]f allegations of jurisdictional facts by the 
party who seeks the exercise of jurisdiction in his favor are chal- 
lenged by his adversary in any appropriate manner, he [the party 
asserting jurisdiction] must support them by competent proof.” 
Schering Corp. v. United States, 626 F.2d 162, 167, 67 CCPA 83, 88, 
C.A.D. 1250 (1980). Furthermore, there is a presumption that “pub- 
lic officials have discharged their duties in accordance with the ap- 
plicable laws and regulations, and that the burden rest{s] ‘upon the 
importer to rebut that presumption by competent evidence.’ ” State 
Metals, 82 Cust. Ct. at 98. 
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It is clear in this case that plaintiff has not met its burden of 
proof. Plaintiff argues that “defendant has furnished no indication 
that at all times during the 90-day protest period a bulletin notice 
of liquidation was available for inspection had counsel for plaintiff 
been able to seek it.” Defendant, however, “is not required to pro- 
duce evidence based on personal knowledge that liquidation notices 
were posted * * *.” Star Sales & Distrib. Corp. v. United States, 10 
CIT 709, 710, 663 F. Supp. 1127, 1129 (1986). It is plaintiff who must 
come forward with “competent proof” to rebut the “presumption of 
regularity,” and, in this case, plaintiff has simply not met its 
burden. 

Plaintiff has not shown that any of its agents or representatives 
went to the customhouse in Tampa, and were unable to find the 
bulletin notice of liquidation for the entries in question. Plaintiff 
has not offered any evidence to show that bulletin notice was not 
posted in the manner prescribed by the Customs Regulations. 

In response to plaintiff's assertions, the defendant has presented 
evidence which indicates that the bulletin notice of liquidation was 
duly posted in compliance with the Customs Regulations. The defen- 
dant has submitted a copy of the bulletin notice of liquidation 
which was posted in the customhouse. Defendant also submitted the 
affidavit of Mr. Richard Keating who “was directly responsible [for] 
posting of liquidations.” The Keating affidavit states: 


5. I have examined the original “Bulletin Notice of Entries 
Liquidated” (Customs Form 4333) for the port of Tampa 
(41801), Liquidation Date 03/06/87, and found on page 2 of this 
bulletin notice two warehouse entries in which Tropicana Prod- 
ucts, Inc. was the “Importer of Rocord.” The published entry 
numbers were 81103533-2 and 81103789-3. This bulletin notice 
is now and has been since the date of posting (03/06/87) posted 
on the public counter located in the Entry Division, U.S. Cus- 
tomhouse, Tampa, Florida which counter is readily available to 
the public. 

6. The * * * bulletin notice was posted in accordance with the 
provisions of 19 C.F.R. 159.9 which provides for the official 
method of noticing liquidations. * * * (emphasis added). 


Moreover, Mr. Keating added that, to the best of his knowledge, 
plaintiff was also sent a “courtesy notice” of liquidation which con- 
tained the same information set forth in the bulletin notice. See 19 
C.F.R. § 159.9(d). It is significant that plaintiff has not submitted 
any evidence in response to indicate that it did not receive the 
“courtesy notice” mentioned in the Keating affidavit. 

On the record presented, in addition to the presumption of regu- 
larity, the Keating affidavit shows that the defendant has complied 
with the regulations for giving notice of liquidation by properly 
posting bulletin notice. Having established that the bulletin notice 
was dated March 6, 1987, the defendant has established that the 
date of liquidation was the “same date.” See 19 C.F.R. § 159.9(c) (the 
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date of liquidation “shall be the same date as the date of the bulle- 
tin notice of liquidation”). 

Although it did not check the customhouse for posting of the bul- 
letin notice of liquidation, plaintiff claims that it acted “prudently” 
in seeking out “the Customs official believed responsible for main- 
taining the record of liquidation activity.” In essence, plaintiff 
claims Customs should be bound, or estopped by the statements 
made by the customs representative on the telephone. 

In view of the clear language used in the Customs Regulations, 
plaintiff, however, was not justified in relying solely on those repre- 
sentations. Plaintiff knew or should have known that “the date of 
liquidation shall be the date the bulletin notice is posted in the cus- 
tomhouse.” United States v. Reliable Chem. Co., 605 F.2d 1179, 
1183, 66 CCPA 123, 127, C.A.D. 1232 (1979). 

Even if the court were to assume that plaintiff was misinformed 
by the Customs official, “[nJot every form of official misinformation 
will be considered sufficient to estop the government.” Brandt v. 
Hickel, 427 F.2d 53, 56 (9th Cir. 1970). Furthermore, it is to be not- 
ed that “estoppel may not be invoked against the government in 
cases involving the collection or refund of duties * * *.” American 
Motorists Ins. Co. v. United States, 5 CIT 33, 42 (1983). 

Nor can plaintiff now assert that its counsel was unable to check 
for the posting of the bulletin notice because he was in Washington, 
D.C. It is clear that the “importer has the burden to check for post- 
ed notices of liquidation and to protest timely.” Omni U.S.A., Inc. v. 
United States, 11 CIT ——, 663 F. Supp. 1130, 1133 (1987), aff'd, 840 
F.2d 912 (Fed. Cir. 1988), cert. denied, 109 S. Ct. 56 (1988). “[I]t is 
the plain duty of a prudent importer * * * to examine all notices 
posted in order to determine whether or not liquidation has been 
made on entries with which said importer is concerned.” Henry A. 
Wess, Inc. v. United States, 57 Cust. Ct. 1389, 148, C.D. 2743 (1966), 
aff'd, 54 CCPA 77, C.A.D. 910 (1967). 

Since, plaintiff filed its protest one day late, in light of the statu- 
tory requirement that the protest “be filed * * * within ninety days 
[of] * * * notice of liquidation” the court cannot entertain an action 
contesting the denial of that protest. 

Nonetheless, plaintiff submits that the documentation provided 
by the defendant, namely the Consumption Entries, were “incom- 
plete” because they were not stamped liquidated or with the date of 
liquidation. Plaintiff claims that while these papers gave its counsel 
“cause to believe that liquidation occurred” they did not “offer any 
possible guidance on when liquidation occurred.” Plaintiff argues, 
therefore, that the “90 [day] period was properly tolled between the 
actual date of liquidation and April 14, 1987” when its counsel actu- 
ally telephoned Customs. 

It has been held that the 90-day protest period may be tolled if 
the entry papers are unavailable. See Schering, 626 F.2d at 166 n. 8, 
67 CCPA at 86 n. 9. In this case there is no claim that the papers 
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were unavailable, but only that they were not stamped with the 
date of liquidation. The bulletin notice of liquidation, however, itself 
establishes that liquidation took place on March 6, 1987. Further- 
more, it is clear that “[t]he only notice that is statutorily mandated 
is bulletin notice * * *.” Goldhofer Fahrzeugwerk GMBH & Co. v. 
United States, 13 CIT ——, 706 F. Supp. 892, 895 (1989). The bulle- 
tin notice provides the importer with all the necessary information 
to file a timely protest. Hence, since the bulletin notice of liquida- 
tion was duly posted as required by the pertinent regulations, there 
is nothing in this case which forms the basis of extending or tolling 
the period in which a party may file a protest. 

Plaintiff also asserts that the “bulletin notice was deficient” be- 
cause it did not contain an indication that it was “ ‘dated as of the 
date of expiration of the statutory periods’ as required by 19 C.F.R. 
§ 159.9(c)(2)(ii).” 

This argument lacks merit because that provision of the Customs 
Regulations covers only entries that are liquidated by operation of 
law. There is no evidence to suggest or any claim made that liquida- 
tion by operation of law took place with respect to the entries in 
question. 

It is the determination of this court that the entries in question 
were properly liquidated on March 6, 1987. Hence, since plaintiff 
filed its protest beyond the 90-day statutory period, defendant’s mo- 
tion to sever and dismiss for lack of jurisdiction protest number 
1801-7-000027, which covers entry numbers 81-103533-2 and 
81-103789-3, is granted. 

Nothing stated in this memorandum opinion is intended to ex- 
press an opinion on any of the issues as to the remaining entries in 
this action. 

Defendant’s motion to sever and dismiss is granted. Plaintiffs 
motion for oral argument is denied. 


(Slip Op. 89-65) 


Funal Etectric Co., Ltp., PLAINTIFF v. UNITED STATES, DEFENDANT, ZENITH 
ELECTRONICS CorP., DEFENDANT-INTERVENOR 


Court No. 87-4-00621 
[Motion for Judgment on the Agency Record denied.] 


(Decided May 15, 1989) 


Siegel, Mandell & Davidson, P.C. (Brian S. Goldstein and Judith M. Barzilay of 
counsel) for plaintiff. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Elizabeth Seastrum, Attorney, Commercial Litigation 
Branch) and John D. McInerney, Attorney-Advisor U.S. Department of Commerce, 
International Trade Administration) for defendant. 
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Frederick L. Ikenson, P.C. (Frederick L. Ikenson and J. Eric Nissley of counsel) for 
defendant-intervenor. 


Watson, Judge: This action raises three issues with respect to the 
determinations made by the Department of Commerce (“Com- 
merce”) concerning a model 335-T combination television receiving 
set and video cassette recorder made by Funai Electric Co., Ltd. 
(“Funai”). The determinations were contained in the final results of 
an administrative review entitled Television Receivers, Monochrome 
and Color, From Japan, 52 Fed. Reg. 8940 (1987). 

Funai attacks the determination by Commerce to include this 
particular model within the scope of the dumping finding for televi- 
sion receiving sets and also contests the use of constructed value, 
rather than third country sales, as the basis for determining the 
foreign market value of this model. Finally, both Funai and defen- 
dant-intervenor, Zenith Electronics Corporation (“Zenith”), for dif- 
ferent reasons, disagree with Commerce’s determination to make 
adjustments to the constructed value of this model for differences in 
circumstances of sale. 

The model in question contains a color television, which is to say, 
it contains a unit capable of receiving a television broadcast signal 
and displaying the color audio/visual material contained in that sig- 
nal on a television screen. It also contains a video cassette recorder, 
or “VCR,” which can record television programs from the aforesaid 
signals on to the medium of video tape, and play back those tapes or 
video tape cassettes which have been commercially recorded or 
filmed with a video camera recorder (“Camcorder”). In sum, this 
model is a combination television and VCR. A similar model named 
the 335-Pro was excluded by Commerce from the scope of T.D. 
71-76, 36 F.R. 4597 (1971).! The status of the 335-Pro is not control- 
ling in this case because, unlike the model at issue, it is a combina- 
tion of a color monitor and a VCR. A monitor does not have an inte- 
gral tuner and therefore cannot receive a broadcast television sig- 
nal. Commerce therefore did not consider the 335-Pro to fall within 
the scope of television receivers. 

On the question of whether this model should be included within 
the scope of the dumping finding, Funai argues that combination 
units were previously exluded by Commerce, that ordinary Customs 
classification would support such an exclusion, and that the evi- 
dence it submitted as to the cost of the VCR component indicates 
that treatment of the unit as a television by the Commerce Depart- 
ment was unsupported by substantial evidence. 

After reviewing the record and the arguments of the parties, the 
Court finds no error in the decision of Commerce not to exclude this 
model. While Commerce has in the past excluded certain combina- 


ITD. 71-76 was the formal finding by the Secretary of the Treasury that television receiving sets, both mono- 
chrome and color, from Japan, were being, or were likely to be, sold at less than fair value within the meaning of 
the Antidumping Act of 1921, as amended. In that publication, the Secretary of the Treasury effectuated an 
amendment of the Customs Regulations adding television receiving sets, monochrome and color, from Japan, to 
the list of findings of dumping in effect. 
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tion units from the scope of the television dumping finding, it has 
always done so on a case-by-case analysis of each situation. It has 
never issued a generic exclusion for combination units. In addition, 
such rulings as were made regarding combination units in T.D. 
71-76 did not state a comprehensive standard for evaluating the 
question of exclusion and were all done prior to the decision in Di- 
versified Products Corp. v. United States, 6 CIT 155 (1983), a deci- 
sion which thoroughly analyzed and established the criteria to be 
used in such cases. 

In that decision, Senior Judge Maletz, after first finding that 
speedometers for exercise machines were within the contemplation 
of a dumping finding covering “bicycle speedometers,” went on to 
consider whether a double-gear hub drive speedometer, which had 
not been developed at the time of the 1972 dumping investigation, 
was properly included within the class of merchandise encompassed 
by the dumping finding. In affirming the ITA’s inclusion of the mer- 
chandise within the class or kind covered by the dumping finding, 
the Court considered the following criteria of commonality between 
the merchandise: the general physical characteristics of the mer- 
chandise; the expectations of the ultimate purchaser; the channels 
of trade in which the merchandise moved; the ultimate uses of the 
merchandise, and the cost of the merchandise. 

The Court finds that the dominant factors set out in the Diversi- 
fied Products decision were applied to this model by Commerce and 
were properly applied. In physical terms the television portion of 
the importation is prominent. The separate use of the unit as a tele- 
vision is indisputable. It is expected to be used as a television by the 
purchasers, and it moves through the same trade channels as con- 
ventional televisions. Even if we were to assume that the video cas- 
sette recorder portion of this model is more costly than the televi- 
sion portion, this would not be decisive. The decision as to whether 
a combination model comes within the scope of a finding for a con- 
ventional model cannot be a matter of the relative costs of the seg- 
ments entering into the combination. If this were so, the technique 
of combining a putatively dumped article with a more costly related 
article could become a significant method of evading the result of 
antidumping investigations. In terms of the logic of the Diversified 
Product decision, the cost criteria is not applicable where compari- 
son is made between a single product and a similar product which 
has been incorporated in a combination article. The functional and 
marketing factors continue to maintain the distinctness and simi- 
larity of the television receiver portion of the 335-T to the original 
merchandise under investigation. 

The record supports the conclusion that this model has an inde- 
pendent television function, is imported for use as a television, and 
can be so used independently of the video cassette recorder aspect, 
caters in significant part to the direct television-viewing expecta- 
tions of the purchasers, and moves in the normal trade channels in 
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which televisions move. The Court therefore finds that this determi- 
nation was supported by substantial evidence. 

As a second ground for challenging the Commerce determination 
with respect to this model, Funai argues that Commerce should 
have used sales to a third country as the basis for foreign market 
value, rather than constructed value. However, in view of the undis- 
puted fact that Funai did not supply evidence showing that the 
price listed in the invoice and bill of lading was actually paid by the 
customer in the third country, it was entirely reasonable for Com- 
merce to consider this a lack of substantiation of those sales. Com- 
merce’s investigative discretion on the matter of supporting docu- 
mentation was clearly exercised in the proper manner here. See, 
Ceramica Regiomontana v. United States, 10 CIT 399, 636 F. Supp. 
961 (1986); Agrexco, Agricultural Export Co., Ltd. v. United States, 9 
CIT 40, 604 F. Supp. 1238, 1244 (1985). 

The most interesting dispute in this case involved the question of 
whether Commerce was correct, once it had based foreign market 
value on constructed value, to adjust that value upward by adding 
Funai’s patent, royalty and technical services expenses in the Unit- 
ed States to that value as a circumstances-of-sale adjustment. This, 
of course, had the effect of widening the margin of dumping. The ar- 
gument against that adjustment produced a curious alliance. Defen- 
dant-intervenor Zenith argued that Commerce has no authority 
whatsoever to use the circumstances of sale adjustment provided for 
in 19 U.S.C. § 1677(b)(aX4)? when the basis of foreign market value 
is constructed value. Funai makes the more limited argument that 
Commerce should not have added the U.S. expenses to constructed 
value because they were already “included” in the category of home 
market general expenses under 19 U.S.C. § 1677(e)(1)(B\(i),? pursu- 
ant to which Commerce added 10% to the cost of production. 


2In determining foreign market value, if it is established to the satisfaction of the administering authority that 
the amount of any difference between the United States price and the foreign market value (or that the fact that 
the United States price is the same as the foreign market value) is wholly or partly due to— 


eee 


(B) other differences in circumstances of sale * * * 
set? 


then due allowance shall be made therefore. 
319 U.S.C. § 1677b 

(e) Constructed value. 

(1) Determination. For the purposes of this subtitle, the constructed value of imported merchandise shall be 
the sum of— 

(A) the cost of materials (exclusive of any internal tax applicable in the country of exportation directly to 
such materials or their disposition, but remitted or refunded upon the exportation of the article in the production 
of which such materials are used) and of fabrication or other processing of any kind employed in producing such 
or similar merchandise, at a time preceding the date of exportation of the merchandise under consideration 
which would ordinarily permit the production of that particular merchandise in the ordinary course of business; 

(B) an amount for general expenses and profit equal to that usually reflected in sales of merchandise of the 
same general class or kind as the merchandise under consideration which are made by producers in the country 
of exportation, in the usual wholesale quantities and in the ordinary course of trade, except that— 

(i) the amount for general expenses shall not be less than 10 percent of the cost as defined in subparagraph 
(A), and 

(ii) the amount for profit shall not be less than 8 percent of the sum of such general expenses and cost; and 
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Zenith argues that when constructed value is used to arrive at a 
fair market value it should not be subject to further adjustment, be- 
cause it was not the intention of Congress to give Commerce the au- 
thority to make such adjustments. Zenith argues that in using con- 
structed value there is no logic to making adjustments for differ- 
ences in circumstances of sale because there are no real sales and 
that very fact is the reason for replacing actual foreign prices with 
an analytical construct based purely on costs of production. 

There may indeed be something troubling about the abstract logic 
of this procedure but this does not seem to be as weighty as the con- 
siderations which exist on the other side. Zenith’s position is at odds 
with the decision in Timken Corp. v. United States, 11 CIT ——, 673 
F. Supp. 495, 506-09 (1987) in which this Court held that Commerce 
may adjust constructed value for the ESP offset, a factor which has 
been granted the status of a difference in circumstances of sale. The 
Court found support for its conclusion in legislative awareness of 
prior administrative practice and in the overriding necessity of 
avoiding absurd results. Timken Corp. v. United States, 11 CIT ——, 
673 F. Supp. 495 (1987). Zenith argues that Timken was wrongly de- 
cided and requests that it not be followed. Discussion of Zenith’s ar- 
gument requires us to enter into the history of the antidumping 
law. In the Trade Agreements Act of 1979, the definition of “foreign 
market value,” one of the major elements in the calculation of 
whether dumping margins exist, was changed to include construct- 
ed value, a method of determining value based on the costs of pro- 
duction when value cannot be determined from actual sales. 19 
U.S.C. § 1677b(a)(2).4 Formerly, under the Antidumping Act of 1921, 
constructed value occupied a separate statutory section which did 
not have its own provision for adjustments due to differences in cir- 
cumstances of sales. Zenith now revives the argument, made by the 
plaintiff in Timken, that Congress did not intend to allow adjust- 
ments to foreign market value when that foreign market value was 
constructed value, because that would be a major change in the law, 
flying in the face of Congress’ explicit statement that the inclusion 
of constructed value in the foreign market value section was “not 
substantive and is intended solely to simplify the law.” S. Rep. No. 
249, 96th Cong. 1st Sess. 95, Reprinted in 1979 U.S. Code Cong. & 
Ad. News 381, 481. 

In Timken the court found reason to think that even prior to the 
1979 Act, constructed value might have been subject to adjust- 
ments. According to Timken that finding could explain why Con- 
gress said that it was not doing anything substantive but merely 
simplifying the law when it moved constructed value into the for- 


419 U.S.C. § 1677b(a): 


(2) Use of constructed value. If the administering authority determines that the foreign market value of im- 
ported merchandise cannot be determined under paragraph (1A), then, notwithstanding paragraph (1B), the 
foreign market value of the merchandise may be the constructed value of that merchandise, as determined under 
subsection (e) of this section. 
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eign market value section. Zenith does some very precise tracing 
and analysis of the relevant regulations which were in effect prior 
to the 1979 Act and by doing so, casts some doubt on the conclusion 
in Timken that constructed value was already being adjusted prior 
to the 1979 Act. However, for the court in Timken, the factor which 
dictated a conclusion that adjustment to constructed value is prop- 
er, was not so much that it represented a continuation of prior ad- 
ministrative procedure and a precise Congressional awareness of 
such, but the fact that to forbid adjustments would bring about re- 
sults which appear to be entirely absurd and unfair. This is the 
main ground upon which this decision relies to find that the adjust- 
ment of constructed value for circumstances of sale is done in accor- 
dance with the law. 

The absurdity noted in the Timken opinion was that a bar to ad- 
justment of constructed value would, in cases where there was a low 
constructed value in the foreign market and a high United States 
purchase price (which included a large element of direct selling ex- 
penses uniquely associated with United States sales), prevent Com- 
merce from doing something which might reveal that the overall 
foreign market value is higher than the United States purchase 
price and that a dumping margin exists. See Timken Co. v. United 
States at 508, Note 20. The existence of such a striking potential for 
avoidance of the law’s purpose and for impedance of the exercise of 
reasonable investigative thoroughness, is a compelling considera- 
tion. if the Court has to choose between the possibility that Con- 
gress blithely perpetuated such absurdities and the possibility that 
it accomplished something fortuitously correct when it moved con- 
structed value into the heart of the definition of fair market value, 
and thereby made it subject to adjustments, the Court must choose 
the latter alternative. In any event, even if constructed value had 
not been directly transplanted into a category in which the authori- 
ty for adjustments had already been established, the Court would be 
hard-pressed to say that the adjustment of constructed value would 
be barred in these circumstances. The palpable incompleteness and 
imbalance of investigative results reached without such authority 
would be justification enough. 

Funai’s final argument against the adjustment which Commerce 
made to constructed value is that this particular constructed value 
already contained an amount representing the factors sought to be 
adjusted for, and therefore, the adjustments were duplicative and 
excessive. Funai argues that when Commerce determined construct- 
ed value using the statutory minimum 10% for home market gener- 
al expenses under the authority of 19 U.S.C. § 1677b(e\(1)(B)(i), it 
could not go on and add in additional expenses such as the patent 
royalty and technical service expenses added in this case. After fol- 
lowing Timken and finding that Commerce does have the authority 
to adjust constructed value the logic of this argument is not accept- 
able to the Court. The 10% attributed to home market general ex- 
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penses is a statutorily authorized monolithic amount which repre- 
sents the minimum amount of general expenses in the absence of, 
or unsatisfactory evidence of, general expenses in the home market. 
Since Funai did not sell any of these models in the home market, 
there was no evidence of the actual general expenses that could be 
included within the statutory minimum of 10%. This 10% cannot 
be broken down into various categories of general expenses such as 
direct selling expenses, indirect selling expenses, and general non- 
selling expenses, let alone specifics such as patent fees, royalty fees, 
and technical service expenses. This being the case, in the absence 
of any specific evidence that these expenses were incorporated with- 
in the statutory minimum of 10%, it was within Commerce’s discre- 
tion to adjust the constructed value of this model by adding Funai’s 
patent, royalty and technical service expenses in order to avoid un- 
realistic or absurd results. 

For the reasons given above, the Court rejects the arguments 
made against the determinations of Commerce and finds that those 
determinations were in accordance with the law and supported by 
substantial evidence. 

Accordingly, it is hereby OrpereED that plaintiff's motion for judg- 
ment on the agency record is denied and it is further 

ORDERED that the determinations which were disputed in this ac- 
tion and which arose from the administrative review by the U.S. 


Department of Commerce, entitled Final Results of Antidumping 
Duty Administrative Review of Television Receivers, Monochrome 
and Color, from Japan, 52 Fed. Reg. 8940 (March 20, 1987) are 
sustained. 
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